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Abstract

This annual report of the U.S. Nuclear Regulatory Commission’s Office of Enforcement
describes enforcement activities occurring during fiscal year 2001 (October 1, 2000 through
September 30, 2001). The report addresses significant policy changes, new initiatives, staff
guidance, and implementation issues for the agency’s enforcement program. It also highlights
significant enforcement actions, and includes summaries of cases involving exercise of
discretion, discrimination and actions involving individuals. A variety of statistical tables and
figures are also included.
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Introduction & Overview

Starting with its predecessor, the Atomic Energy Commission, the NRC has always had some type of
enforcement program. The Commission’s first public statement of policy on enforcement (the first
Enforcement Policy) was published in 1980. Since that time, the Enforcement Policy has been revised
numerous times to reflect experience and stakeholder input. Throughout these changes, two goals of the
enforcement program remain unchanged—to emphasize the importance of compliance with regulatory
requirements, and to encourage prompt identification, and prompt, comprehensive correction of
violations.

In recent years, numerous stakeholders have voiced concerns that the enforcement program should be
modified to have a more appropriate focus on those issues with the most safety significance.
Additionally, the enforcement program was viewed as driving the performance assessment process, being
overly burdensome, and being too reliant on civil penalties.

Starting in 1998, the enforcement program began a process of significant change. During the past fiscal
year, the enforcement program continued to change to support new initiatives in the agency’s oversight
programs in conjunction with meeting the agency’s performance goals of:

maintaining safety;

reducing unnecessary burden;

making NRC activities and decisions more effective, efficient, and realistic; and
increasing public confidence.

Yy v v Vv

Changes in the enforcement program have stemmed from changes in inspection initiatives (e.g., reactor
oversight process (ROP)) as well as from changes within the enforcement program itself (e.g.,
eliminating the practice of aggregating multiple low significance violations into escalated enforcement,
and establishment of management-level review group to evaluate the processes for handling
discrimination issues). The enforcement program will continue to change based on new initiatives in the
inspection programs and new initiatives from within the enforcement program itself. This process
reflects the NRC’s extensive efforts to address industry and other stakeholder concerns and demonstrates
the agency’s commitment to more risk-informed, performance-based regulatory and enforcement
programs. .
Successful communication between both external and internal stakeholders is vital to ensure that the
enforcement program is both understood and acknowledged as an integral, valuable piece of the agency’s
regulatory programs.

Key Principles of the Enforcement Program

» Consistent with the agency’s overall safety mission in protecting the public and environment,
enforcement actions should be used as a deterrent to emphasize the importance of compliance with
regulatory requirements, and to encourage prompt identification, and prompt, comprehensive
correction of violations.

» Enforcement actions are issued commensurate with the significance of the violation. In assessing the
significance of a violation the NRC considers: (1) actual consequences, (2) potential safety
consequences, (3) the potential for impacting the NRC’s ability to perform its regulatory function,
and (4) whether there are any willful aspects.

- vii -
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» Risk insights are used to assess the significance of violations whenever possible. As individual
inspection programs become more risk-informed and performance-based, so too will the respective
enforcement program.

» Enforcement is one part of the overall regulatory process. Enforcement should not be viewed as a
punitive tool to promote good performance. Enforcement is integrated with other regulatory tools to
respond to performance issues.

» Compliance remains important to safety. Although changes in inspection oversight processes may
result in fewer civil penalties being imposed and fewer Notices of Violations being issued (i.e.,
greater use of Non-Cited Violations), this does not mean that the agency has reduced its emphasis on
the importance of compliance. Violations will continue to be identified and documented and
licensees will have the responsibility for taking corrective actions to restore compliance and prevent
recurrence.

Enforcement Program Performance Measures

As an agency, the NRC adheres to the Principles of Good Regulation, including independence, openness,
efficiency, clarity, and reliability. Efficiency includes recognition that regulatory decisions should be
made without undue delay. The Office of Enforcement has established the average time to issue
escalated enforcement actions (excluding orders) as a performance measure used by the NRC. (See page
13 for additional discussion on this performance measure.) The performance measure goal is 90 percent
of the cases completed, on average, within 90 days. During fiscal year 2001, this standard was met, with
enforcement actions issued in an average of 61.5 days. Figure 2 on page 13 includes timeliness trends
since fiscal year 1996.

Enforcement actions are occasionally challenged by licensees for several reasons; for example, licensees
dispute the requirements, the facts of the case, the application of the Enforcement Policy, or the
significance of the violation. A high quality product can be characterized as one where the staff
interprets and correctly applies the regulatory requirement, accurately details the facts, and consistently
and precisely applies the Enforcement Policy. Therefore, the Office of Enforcement has established a
metric for quality of enforcement actions as being less that 30 non-escalated enforcement actions being
successfully disputed based on interpretation of the requirements, the facts of the case, or the application
of the Enforcement Policy. Routinely, a licensee will provide clarifying information that was not
available at the time of inspection, that changes whether or not a noncompliance exists. Violations that
are overturned based on supplemental information being provided that was not available for the inspector
to make his assessment are not counted in the metric. During FY 2001, more than 1200 non-escalated
enforcement actions were issued to reactor and material licensees. Out of these actions, 37 violations
were disputed. Of the 37 disputed violations, 15 violations were either withdrawn or revised by the
NRC. However, in only two cases can it be suggested that the inspector made an erroneous enforcement
decision based on the information at hand. Therefore, this metric was met.

Overview of the Enforcement Program

Violations are identified through inspections and investigations. All violations are subject to civil
enforcement action and may also be subject to criminal prosecution. After an apparent violation is
identified, it is assessed in accordance with the Commission’s Enforcement Policy. The Policy is
published as NUREG-1600, "General Statement of Policy and Procedure for NRC Enforcement Actions,"
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to foster its widespread dissemination. As a living policy statement, revisions are noticed in the Federal
Register. The NRC’s Office of Enforcement maintains the current policy statement on its homepage on
the Internet at www.nrc.gov/OE. (Note: After September 11, 2001, the NRC took down its web site
pending additional review of information. The enforcement page remained unavailable at the end of the
fiscal year.) Because it is a policy statement and not a regulation, the Commission may deviate from the
Enforcement Policy as appropriate under the circumstances of a particular case.

There are three primary enforcement sanctions available: Notices of Violation, civil penalties, and
orders. A Notice of Violation (NOV) identifies a requirement and how it was violated, formalizes a
violation pursuant to 10 CFR 2.201, and normally requires a written response. A civil penalty is a
monetary fine issued under authority of Section 234 of the Atomic Energy Act (AEA) or Section 206 of
the Energy Reorganization Act (ERA). Section 234 of the AEA provides for penalties of up to $100,000
per violation per day; but that amount has been adjusted by the Debt Collection Improvement Act of
1996 to be $120,000. The Commission's order issuing authority under Section 161 of the AEA is broad
and extends to any area of licensed activity that affects the public health and safety. Orders modify,
suspend, or revoke licenses or require specific actions by licensees or persons. NOVs and civil penalties
are issued based on violations. Orders may be issued for violations, or in the absence of a violation,
because of a public health or safety issue.

The NRC first assesses the significance of a violation by considering: (1) actual safety consequences;

(2) potential safety consequences; (3) potential for impacting the NRC's ability to perform its regulatory
function; and (4) any willful aspects of the violation. Violations are either assigned a severity level,
ranging from Severity Level IV for those of more than minor concern to Severity Level I for the most
significant or are associated with findings assessed through the reactor oversight process's Significance
Determination Process (SDP) that are assigned a color of green, white, yellow, or red based on increasing
risk significance.

The manner in which a violation is dispositioned is intended to reflect the seriousness of the violation
and the circumstances involved. Most of the violations identified in the nuclear industry are of low risk
significance. Provided certain criteria in Section VLA of the Enforcement Policy are met, the NRC will
normally disposition Severity Level IV violations and violations associated with green SDP findings as
Non-Cited Violations (NCVs). NCVs are documented in inspection reports (or inspection records for
some materials licensees) to establish public records of the violations, but are not cited in NOVs which
normally require written responses from licensees. Dispositioning violations in this manner does not
eliminate the NRC’s emphasis on compliance with requirements nor the importance of maintaining
safety. Licensees are still responsible for maintaining safety and compliance and must take steps to
address corrective actions for these violations. Even minor violations must be corrected. However,
given their limited risk significance, they are not subject to enforcement action and are not normally
described in inspection reports. This approach for violations that have low risk significance is consistent
with the agency’s performance goals.

A predecisional enforcement conference or a regulatory conference may be conducted with a licensee
before making an enforcement decision if escalated enforcement action appears to be warranted, and if
the NRC concludes that it is necessary or the licensee requests it. (Escalated enforcement action is
defined as action involving Severity Level 1, I, or III violations; violations associated with white, yellow,
or red findings evaluated by the SDP; civil penalties; or orders.) If the NRC concludes that a conference
is not necessary, it may provide a licensee with an opportunity to respond to the apparent violations
before making an enforcement decision. The purpose of the conference is to obtain information that will
assist the NRC in determining the appropriate enforcement action, such as: (1) a common understanding
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of facts, root causes and missed opportunities associated with the apparent violations, (2) a common
understanding of corrective action taken or planned, and (3) a common understanding of the significance
of issues and the need for lasting comprehensive corrective action. The decision to hold a conference
does not mean that the agency has determined that a violation has occurred or that enforcement action
will be taken. In accordance with the Enforcement Policy, conferences are normally open to public
observation.

Civil penalties are normally assessed for Severity Level I and II violations and knowing and conscious
violations of the reporting requirements of Section 206 of the Energy Reorganization Act. Civil penalties
are considered for Severity Level III violations. Although civil penalties will not normally be used for
violations associated with the ROP, civil penalties (and the use of severity levels) will be considered for
issues that are willful, that have the potential for impacting the regulatory process, or that have actual
consequences.

The NRC imposes different levels of civil penalties based on a combination of the type of licensed
activity, the type of licensee, the severity level of the violation, and (1) whether the licensee has had any
previous escalated enforcement action (regardless of the activity area) during the past 2 years or past two
inspections, whichever is longer; (2) whether the licensee should be given credit for actions related to
identification; (3) whether the licensee’s corrective actions are prompt and comprehensive; and

(4) whether, in view of all the circumstances, the matter in question requires the exercise of discretion.
Although each of these decisional points may have several associated considerations for any given case,
the outcome of the assessment process for each violation or problem, absent the exercise of discretion, is
limited to one of the following three results: no civil penalty, a base civil penalty, or twice the base civil
penalty.

If a civil penalty is to be proposed, a written Notice of Violation and Proposed Imposition of Civil
Penalty is issued and the licensee has 30 days to respond in writing, by either paying the penalty or
contesting it. The NRC considers the response, and if the penalty is contested, may either mitigate the
penalty or impose it by order. Thereafter, the licensee may pay the civil penalty or request a hearing.

In addition to civil penalties, orders may be used to modify, suspend, or revoke licenses. Orders may
require additional corrective actions, such as removing specified individuals from licensed activities or
requiring additional controls or outside audits. Persons adversely affected by orders that modify,
suspend, or revoke a license, or that take other action may request a hearing.

The NRC issues a press release with a proposed civil penalty or order. All orders are published in the
Federal Register.

Fiscal Year 2001 Highlights:

two Enforcement Policy revisions

89 escalated Notices of Violation without civil penalties
20 proposed civil penalties ($342,900)

13 orders

5 orders imposing civil penalties

vy v v v vy
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Office of Enforcement

The Office of Enforcement (OE) exercises oversight of NRC enforcement programs, provides
programmatic and implementation direction to regional and headquarters offices conducting or involved
in enforcement activities, and ensures that regional enforcement programs are adequately carried out.

The Office of Enforcement reports to the Executive Director for Operations (EDO) through the Deputy
Executive Director for Reactor Programs and coordinates enforcement actions involving materials
licensees with the Deputy Executive Director for Materials, Research and State Programs.

The Office of Enforcement has 15 full-time employees (FTEs) assigned for headquarters activities and
10 FTE:s assigned for regional activities (although these FTEs report to the Regional Administrators).

In March 2001, Dr. Frank J. Congel replaced Richard W. Borchardt as the Director of OE. Dr. Congel’s
assignment was one of several senior management changes announced on February 23, 2001.

«Xie
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1. Enforcement Policy Changes

This section describes the two revisions to the Enforcement Policy that were made during fiscal year
(FY) 2001.

A. October 4, 2000: Adjustment of Civil Monetary Penalties Based on Inflation

On October 4, 2000, the Commission published a revision to the Enforcement Policy in the Federal
Register (65 FR 59274) to increase the civil penalty amounts it can impose against licensees for
violations of Commission requirements. The increase, mandated by Congress, adjusts fines for
inflation. The maximum civil monetary penalty increases from $110,000 per violation per day to
$120,000 per violation per day. The Commission also approved increases to the lesser civil penalty
amounts in Table 1A of the Enforcement Policy to maintain the same proportional relationships
between the penalties. This revision became effective on November 3, 2000. The new civil penalty
amounts apply only to violations that occur after November 3, 2000.

B. December 18, 2000: Adjustment of Base Civil Penalties for Loss,
Abandonment, or Improper Transfer or Disposal of Sources

On December 18, 2000, the Commission published a revision to the Enforcement Policy in the
Federal Register (65 FR 79139) addressing base civil penalties for loss, abandonment, or improper
transfer or disposal of sources. This revision was published with a companion final rule involving
10 CFR Parts 30, 31, and 32, governing certain industrial devices containing byproduct material that
are licensed pursuant to the general license provisions of 10 CFR 31.5. The inclusion of separate
base civil penalty amounts considers both the cost of proper disposal and the relative risk to the
public from sources that are lost, abandoned, or improperly transferred or disposed of. The new base
civil penalty structure is roughly equivalent to three times the cost of proper disposal. The revision
became effective on February 16, 2001.

2. Initiatives, Staff Guidance, & Implementation

This section addresses enforcement initiatives during FY 2001 (including ROP activities), new staff
guidance, enforcement training, and enforcement program audits.

A. Reactor Oversight Process (ROP)

The first year of implementation of the reactor oversight process (ROP) and in particular, the manner
in which the significance determination process (SDP) assesses the safety significance of inspection
findings overall has been successful. The assessment and enforcement programs have reached a
degree of integration never before achieved under previous oversight programs. While improvement
issues still remain, the ROP provides a sound framework for assessing the performance of power
reactor licensees and utilizes the NRC’s enforcement authority appropriately through a process that is
both objective and transparent.

OE was significantly involved in the initial implementation of the ROP. The enforcement staff has
used its years of experience implementing the traditional enforcement program to serve as process
facilitators during significance determination and enforcement review panels (SERPs), regulatory
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conferences, and post conference caucuses/SERPs. OE utilized its presences in the regional offices
to assist in the roll out of new program guidance and to provide feedback to the program office on
lessons learned during initial implementation. OE reviews changes to program guidance and
provided valuable insights in the areas of no-color findings, timeliness, the disposition of old design
issues, downgrades, and the treatment of programmatic issues in a risk-informed framework.

OE was involved in the assessment of the first year of initial implementation. OE participated in the
Federal Advisory Committee Act (FACA) Panel which was chartered to assess the performance of
the ROP during its first year of implementation. Panel members represent various stakeholder
interests including public interest groups, individual utility representatives, the Nuclear Energy
Institute (NEI), NRC regional offices, and OE. This group developed a final report detailing the
panel’s findings which was issued to NRR on May 10, 2001. OE participated in the NRR
self-assessment process, which involved a number of internal stakeholder meetings designed to
identify initial implementation issues. These issues were then taken to a public workshop which was
designed to engage external stakeholders to ensure that the staff had identified the correct issues and
offered the public and industry the opportunity to provide feedback on possible solutions. OE also
participated in the public workshop as panel members during a number of the sessions. Finally, OE
provided comments on and authored the enforcement section of SECY-01-0114, "Results of the
Initial Implementation of the New Reactor Oversight Process."

The NRC staff issued final significance determination letters for 26 cases identifying a finding that
were "greater than green" during FY 2001. A Notice of Violation (NOV) was issued in association
with the identified cases on 21 occasions demonstrating the level of integration between the
assessment and enforcement program. These 21 cases represent the majority of the escalated
enforcement actions taken in the power reactor area during FY 2001. Licensees disputed/appealed
only one case involving a violation during FY 2001. The case involved three white SDP findings
associated with an NOV for a violation of 10 CFR Part 20 (As Low As Reasonably Achievable
(ALARA)) at the Callaway Plant. The licensee disputed the NOV and appealed the three white
findings using their respective processes. OE worked with Region IV and NRR to respond to the
licensee’s arguments and eventually upheld both the NOV and the findings.

On January 31, 2001, the interim enforcement policy for enforcement discretion that was developed
to address inaccurate or incomplete information regarding the submission of performance indicator
data expired. OE continues to use the guidance contained in the Enforcement Policy to review the
appropriateness for discretion for these type violations on a case-by-case bases. The NRC has issued
very few violations in this area since the expiration of blanket discretion and no escalated
enforcement has been taken. ‘

OE performed an audit of the impact of the ROP on the timeliness with which the NRC dispositions
escalated enforcement actions. This audit concluded that the ROP/SDP has incorporated a more
technically complex and time consuming process for determining the safety significance of
inspection finding than was used under the traditional enforcement program. (See paragraph J. of
this section for additional information.)

OE has been monitoring the number and causes for ROP findings that were preliminarily determined
to be "greater than green" and subsequently downgraded prior to the final significance determination.
OE has been tracking downgraded findings as an opportunity to learn more about the effectiveness

and efficiency of the SDP. In addition, downgraded findings have the potential to impact NRC goals
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in the area of improving public confidence and reducing unnecessary regulatory burden. OE is
planning to conduct an audit in this area during FY 2002.

B. Discrimination Task Group

On July 27, 2000, the NRC established a management-level review group (Discrimination Task
Group) to: (1) evaluate the Agency’s handling of matters covered by its employee protection
standards, (2) propose recommendations for improvements to the Agency’s process for handling such
matters, including revisions to guidance documents and regulations as appropriate, (3) to ensure that
the application of the NRC enforcement process is consistent with the objective of providing an
environment where workers are free to raise safety concerns in accordance with the Agency’s
employee protection standards, and (4) to promote active and frequent involvement of internal and
external stakeholders in the development of recommendations for changes to the process.

A Draft Report and Preliminary Recommendations was issued in May 2001 and was made available
for public comment. A second round of public meetings was conducted to solicit comment on the
draft report.

Overall in FY2001, nine public meetings were conducted. Three of the meetings in FY 2001 were
conducted prior to the issuance of the draft report and six were conducted after the draft report was
issued. The meeting dates and locations were:

October 5, 2000 - US NRC Region III Office, Lisle, Illinois.

October 19, 2000 - Paducah Community College, Paducah, Kentucky.
November 1, 2000 - Waterford Town Hall, Waterford, Connecticut.

June 25, 2001 - US NRC Technical Training Center, Chattanooga Tennessee.
July 11, 2001 - US NRC Region III Office, Lisle, Illinois.

July 12, 2001 - Paducah Community College, Paducah, Kentucky.

August 9, 2001 - San Luis Obispo Public Library, San Luis Obispo, California.
August 14, 2001 - Waterford Town Hall, Waterford, Connecticut.

August 16, 2001 - US NRC Headquarters Office, Rockville, Maryland.

¥y ¥ v v v v v v v

Following Commission direction, the Discrimination Task Group delayed the scheduled completion
of the Final Report and recommendations until comments on Alternative Dispute Resolution (ADR)
were received and evaluated (see paragraph F. of this section). The Discrimination Task Group will
include an analysis of this issue and comments in the final report. The final Discrimination Task
Group report is scheduled for release June, 2002.

In a continuing effort to promote active and frequent involvement of internal and external
stakeholders, OE used its web site to highlight activities of the Discrimination Task Group. This
web site includes a variety of information about the Discrimination Task Group, including the
announcement of its formation and its charter, as well as information about upcoming meetings and
background information on the subject of discrimination. The web site also included an Online Form
for public comments on the draft report. (Note: After September 11, 2001, the NRC took down its
web site pending additional review of information. The enforcement page remained unavailable at
the end of the fiscal year.)
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C. Enforcement Actions Against Individuals

Enforcement actions involving individuals is an area that the agency takes very seriously. This issue
is currently addressed in Section VIII of the Enforcement Policy. The enforcement staff established
an internal working group to evaluate and propose recommendations for improvements to this section
of the Enforcement Policy, including clarification on the thresholds for issuing individual
enforcement sanctions. .

On March 9, 2001, a Federal Register notice was issued that sought stakeholder feedback on a
proposed revision to the guidance in Section VIII, "Enforcement Actions Involving Individuals,” of
the Enforcement Policy. The proposed policy revision was available for review until April 22, 2001.
The NRC received comments from several stakeholders, including the Union of Concerned Scientists
and NEI. The staff is currently evaluating these comments and will propose a policy revision to the
Commission coincident with the submittal of the final Discrimination Task Group report.

D. Materials Program Support & Initiatives

OE reviews and concurs on rulemakings related to the materials program to ensure the proposed and
final rules and the Enforcement Policy and procedures are consistent. In doing so, OE makes any
necessary changes to the Enforcement Policy or procedures. Significant rulemakings completed in
FY 2001 include revisions to 10 CFR Part 71 concerning NRC’s authority to issue orders or take
-other enforcement actions necessary to ensure that certificate holders and applicants for a Certificate
of Compliance comply with Part 71 requirements, similar to NRC enforcement actions in other
program areas, the final rule revising 10 CFR 30, 70, 72, and 150 concerning interim storage for
greater than Class C waste, and a proposed revision of 10 CFR Part 20 regarding the skin dose limits.
OE participated on working groups for these rulemakings and developed related changes to the
Enforcement Policy and Enforcement Manual. An OE staff member also served as a working group
member on rulemakings for distribution and use of exempt products and for requirements for '
immediate reporting of events.

During this fiscal year, OE implemented changes in the Enforcement Policy to increase the civil
penalties for cases involving loss or unauthorized disposal of licensed sealed sources. The policy
change became effective on February 16, 2001. It provides that cases involving loss of a sealed
source will normally result in assessment of a civil penalty of at least three times the cost of
authorized disposal. This change was necessary to support the NMSS initiative to improve licensees’
accountability of sealed sources and devices. The Commission approved the Policy revision on

July 11, 2000.

OE proposed and the Commission approved the staff’s intent to exercise enforcement discretion for
certain violations of 10 CFR 20.1201, “Occupational exposure,” by NRC medical use licensees.
Specifically, discretion would be exercised with regard to licensees whose employees received
exposure from a combination of byproduct material and X-rays and had direct readings on one or
more individual monitoring devices that exceeded 5 rem (0.05 Sv) total effective dose equivalent.
These licensees have applied a State approved dose evaluation methodology based on weighting
factors for calculating whole body occupational dose from medical X-ray floroscopic procedures.
NRC regulations do not allow the use of a weighing factor, other than one, to calculate the external
whole body dose without prior NRC approval. The NRC concluded that discretion was appropriate
since there appears to be some technical merit in the use of the weighing factor formula, there
appears to be a misunderstanding of the requirements of 10 CFR Part 20 on the part of some
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licensees, and some States accept use of the dose evaluation methods for the X-ray portion of the
dose. The NRC is currently evaluating the use of alternative dose evaluation methodologies and is
developing its regulatory and technical positions on this issue. The NRC will exercise enforcement
discretion for these types of cases until 30 days after the issue is addressed in a Regulatory Issue
Summary.

As necessary, OE serves as a member of 10 CFR 2.206 Petition Review Boards, Allegation Review
Boards, and NRC Bankruptcy Review Teams to provide guidance and support on associated
enforcement issues.

In addition, during the fiscal year, OE reviewed a petition for rulemaking submitted by the Natural
Resources Defense Council. The petitioner requested that the Commission’s regulations be amended
to require that no license be issued to, or retained by, any individual or organization whose principal
owner, officer, or senior manager: (1) fails to report engaging in, or having knowledge or evidence
of, bribery of, or extortion by, Federal, State, or other regulatory officials; or, (2) has acted in any
manner that flagrantly undermines the integrity of the regulatory process of NRC or that of an
Agreement State. OE reviewed public comments on the petition. On May 14, 2001, NRC denied the
petition because the petitioner has neither identified a statutory requirement for promulgating the
regulation nor identified a need for such regulation since NRC already has the authority to take the
actions requested by the petitioner, and because the NRC believes that imposition of these types of
actions should be considered on a case-by-case basis.

E. Reactor Program Support & Initiatives

In addition to activities associated with the ROP, the enforcement staff have supported other
initiatives in the reactor program.

OE reviews and concurs on rulemakings related to the reactor program to ensure the proposed and
final rules and the Enforcement Policy and procedures are consistent. In doing so, OE makes any
necessary changes to the Enforcement Policy or procedures.

During fiscal year 2001, the enforcement staff reviewed proposed rulemaking to revise Appendix E
to 10 CFR Part 50, “Emergency Planning and Preparedness for Production and Utilization Facilities,”
to resolve an ambiguity in the regulations regarding NRC approval of nuclear power plant licensee-
initiated changes to emergency action levels (EALs). The staff recommended and the Commission
approved the recommendation to exercise enforcement discretion for compliance with the current
requirement for changes to EALSs until rulemaking is complete.

During fiscal year 2001, the enforcement staff implemented an enforcement approach to address
revisions to 10 CFR 50.59, "Changes, tests, and experiments," that would be consistent with the ROP
framework. During the transitional period between the new rule and the old rule, OE conducted
review panels with NRR, OGC, and the region to evaluate all potential 10 CFR 50.59 violations.
These panels were successful in ensuring a high level of consistency for determining when and to
what extent violations of 10 CFR 50.59 occurred.

OE also continues to conduct review panels with NRR, OGC, and the region to evaluate all proposed
violations of 10 CFR 50.65, "Requirements for monitoring the effectiveness of maintenance at
nuclear power plants” (the Maintenance Rule). The performance-based nature of this rule poses a
continuing challenge to inspectors in identifying violations. These panels have been successful in
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ensuring a high level of consistency for determining when violations of the Maintenance Rule have
occurred. During FY 2000, OE established a working group of OE, NRR, OGC, and regional
representatives to develop comprehensive Maintenance Rule enforcement guidance that would
eliminate the need for the panels to ensure consistency and identification of Maintenance Rule
violations. During FY 2001, OE posted a notice on its web site that sought public comment on a
comprehensive revision of the Maintenance Rule enforcement guidance. Two stakeholders provided
comments on the draft gnidance. OE is evaluating these comments and continuing to refine the draft
guidance as experience is gained with the new rule section requiring risk assessments. OE will
continue to conduct the panels until regional inspector training sessions, currently being conducted,
are completed and the enforcement guidance is finalized and placed in the Enforcement Manual. At
that time OE plans to propose that the panels be discontinued.

Another challenge facing the agency is the appropriate treatment and regulatory response to security
matters at nuclear facilities. Physical protection against the threat of radiological sabotage or theft of
nuclear material is a fundamental obligation of all licensees. Drills using mock adversaries
(force-on-force exercises, such as Operational Safeguards Response Evaluations (OSREs)) are an
important method for evaluating the effectiveness of licensee’s protective strategies. When the staff
proposed the revised ROP, bench marking and feasibility reviews were completed for the SDPs,
including the physical protection SDP. However, the bench marking and feasibility for the physical
protection SDP did not include detailed consideration of OSREs or other force-on-force exercises. In
evaluating the first OSRE to be performed under the ROP, the SDP produced a significance
determination that was substantially inconsistent with past positions (in that it was more significant)
and did not appear appropriate for the circumstances. During late FY 2000, OE took part in
developing a recommendation to the Commission to address this issue on an interim basis. In

FY 2001, OE provided a staff member to the program office (NRR) safeguards function to
re-engineer the process. Significant progress was made until the events of September 11, 2001,
diverted resources from the effort. OE will continue to work with NRR in developing an acceptable
approach to assess the significance and the appropriate enforcement approach for issues identified
during evaluated drills and exercises.

OE also supported NRR in the evaluation of the Safeguards Performance Assessment (SPA) program, an
industry-led initiative that puts licensees in charge of developing and executing exercises and drills to test its
readiness to protect their facilities. The Commission approved a one-year pilot program for the SPA and the
concept of an enforcement discretion policy for licensees who volunteer to participate in the SPA
program. The staff was in the process of seeking the Commission’s approval of a recommended
policy when the events of September 11, 2001, caused the Commission to defer consideration of SPA
pending further evaluation of safeguards and security issues and NRC regulations and requirements.

F. Alternative Dispute Resolution

The Administrative Dispute Resolution Act (Act) of November 15, 1990, requires, in part, that
agencies examine alternative means of resolving disputes in connection with enforcement actions.
As required by the Act, the agency developed a policy in 1992 (57 FR 36678) to address what has
come to be known as Alternative Dispute Resolution (ADR). The policy states that opportunities
may arise for use of ADR in enforcement.

The enforcement staff actively worked with the Office of the General Counsel (OGC) and consulted
with other federal agencies to explore the use of an ADR policy in the NRC enforcement arena.
While it appears that other agencies have used ADR in the area of civil enforcement, its use in the
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NRC enforcement process poses significant challenges. Specifically, the use of ADR presents
challenges to the long established enforcement program. ADR is any procedure that is used to
resolve issues in controversy, including but not limited to, conciliation, facilitation, mediation, fact
finding, mini-trials, arbitration, etc.

The staff provided the Commission with a preliminary overview of ADR. Public as well as internal
comment is being solicited and will be evaluated prior to making a final recommendation to the
Commission at the end of FY 2002.

G. Increasing Public Confidence

The NRC views building and maintaining public trust and confidence that the NRC is carrying out its
mission as an important performance goal for the agency. To reach this goal, the NRC must be
viewed as an independent, open, efficient, clear and reliable regulator. This will be accomplished by
providing our stakeholders with clear and accurate information about, and a meaningful role in, our
regulatory programs.

Since its initial publication in 1980, the NRC Enforcement Policy has been structured to emphasize
the importance of compliance with regulatory requirements, and to encourage prompt identification,
and prompt, comprehensive correction of violations.

However, because of the recent significant changes and the somewhat complex nature of the
enforcement process, the general public, and many of our stakeholders do not fully understand how
the enforcement program works.

The Commission took a major step to be more open in 1996 when it published a revision to the
Policy to provide that most predecisional enforcement conferences will be open to public
observation. Since then, the NRC has taken additional steps to provide meaningful opportunities to
participate in the enforcement program.

OE wants to actively engage stakeholders to educate them on how the enforcement program is
changing to support new initiatives in the agency’s oversight programs in conjunction with meeting
the agency’s performance goals of maintaining safety; reducing unnecessary burden; making NRC
activities and decisions more effective, efficient, and realistic; and increasing public confidence. OE
has and will continue to conduct more stakeholder meetings to address the enforcement program and
enforcement issues. In addition to the ROP workshops and Discrimination Task Group public
meetings, enforcement staff have participated in enforcement stakeholder activities, including:

» R.W. Borchardt, Director, OF, served as a panelists in two breakout sessions at the 13th annual
Nuclear Regulatory Information Conference (RIC) on March 24, 2001. He addressed
enforcement issues during the Revised Reactor Oversight Process session and he addressed the
enforcement process for discrimination issues during the Allegation session.

» R.W. Borchardt, Director, OE served as a panelist on the ROP Initial Implementation Evaluation
Panel (IIEP). The IIEP was established on October 17, 2000, at the direction of the Commission
to convene a panel under the Federal Advisory Committee Act to evaluate the first year’s
implementation of the ROP. The IIEP issued its final report on May 10, 2001.
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» A member of the OE staff served as a panelist in a breakout session of the March 24, 2001, RIC
that addressed the Maintenance Rule and 10 CFR 50.59, “Changes, tests, and experiments.”

» The Region II Enforcement Officer provided training for and participation of a DOL OSHA
investigator during a Regional Counsel counterpart meeting conducted in November 2001.

» The Region III staff provided a presentation at a regional OSHA investigator counterpart meeting
on the NRC’s allegation and enforcement processes and the interactions with DOL and OSHA on
discrimination cases in February 2001.

» The Region III enforcement staff provided presentations on the Enforcement Policy and
enforcement program to visiting regulators from Korea on August 1, 2001.

To provide accurate and timely information to all interested stakeholders and enhance the public’s
understanding of the enforcement program, OE continues to electronically publish enforcement
information on its home page on the Internet, including the current Enforcement Policy; copies of
significant enforcement actions issued to reactor and materials licensees, non-licensees (vendors,
contractors, and certificate holders), and individuals since 1996; and upcoming predecisional
enforcement conferences. (Note: After September 11, 2001, the NRC took down its web site pending
additional review of information. The enforcement page remained unavailable at the end of the fiscal
year.) During FY 2001, OE modified the web site to include a web page to address the history of the
Enforcement Policy. OE also provides summaries of significant enforcement actions issued to
materials licensees through the NMSS Newsletter.

In an effort to increase stakeholder involvement in Enforcement Policy and guidance development,
OE established a public participation page on the enforcement web site. OE has and will continue to
use this site as a way for interested stakeholders to provide input on various enforcement issues (such
as the Discrimination Task Force and Maintenance Rule guidance) through online comment forms.

OE staff also participated in the initiative to redesign the agency’s external web site. This included
the development and release of a prototype on July 11, 2001, for internal and external stakeholders to
comment on. The agency is continuing to refine the prototype and plans on releasing the new web
site by the end of winter 2002. The enforcement web site will be easier to locate on the agency’s
new web site because it will show up as a rollover under the “What We Do,” icon.

H. Enforcement Guidance

During FY 2001, OE issued two change notices to the Enforcement Manual. Change Notice
Number 2 was issued on November 9, 2000, and Change Notice Number 3 was issued on April 27,
2001. The changes covered a broad range of issues and included numerous changes to the standard
formats for enforcement actions and correspondence. Change Notice Number.3 also announced that
the Enforcement Manual would: (1) no longer be published as a NUREG document and (2) no
longer be published in paper. Eliminating the NUREG publication process and maintaining the
Enforcement Manual solely on the web increases the office’s efficiency, reduces administrative costs
to the agency, and increases the effectiveness of enforcement guidance because the most current
guidance is readily available to all staff.
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During FY 2001, OE issued two Enforcement Guidance Memoranda (EGMs). EGMs are normally
used to transmit temporary guidance, but may also be used to transmit expedited guidance for
Enforcement Policy application or enforcement program implementation.

f EGM 01-001 - Interim Guidance for Enforcement of 10 CFR 73.55(a) - Issued April 3, 2001.
¢ EGM 99-005, Rev. 1 - Guidance for Génera]ly Licensed Devices - Issued April 27, 2001.

On December 5, 2000, R.W. Borchardt, the Director, OE, issued a memorandum to the program
office directors and the regional administrators entitled, "Dispositioning of Enforcement Issues in a
Risk-Informed Framework." This memorandum reinforced that, while changes to inspection and
oversight programs resulted in fundamental changes in the disposition of noncompliances, that the
importance of compliance with regulatory requirements had not diminished and that proper
disposition of violations was necessary. This memorandum is included as Appendix I.

I. Enforcement Training

Successful communication for internal stakeholders is vital to ensure that the enforcement program is
both understood and acknowledged as an integral, valuable piece of the agency’s regulatory
programs. OE has and will continue to conduct training to address the enforcement program and
emerging enforcement issues. Headquarters enforcement staff have provided internal stakeholders
with the following training:

» Enforcement staff provided training on the enforcement program for the course, “The NRC:
What It Is and What It Does,” in June 2001.

» Enforcement staff helped provide training on the enforcement program included in the
“Fundamentals of Inspection,” course conducted in Region II in March 2001.

» Enforcement staff provided a presentation on implementation of the Enforcement Policy
regarding Agreement State licensees working under reciprocity in Federal Waters at Public
Meeting sponsored by Region IV in Lafayette, Louisiana on May 10, 2001.

» Deputy Director, OE, provided training to new OI investigators on the enforcement process.
The regions also provided training on the enforcement program in the regional offices.

» Region I enforcement staff provided training to Region I Division of Nuclear Materials Safety in
January 2001 and November 2001. The training addressed a number of issues, including:
(1) differentiating between Severity Level IV violations and minor violations, (2) proper
handling of contested violations, (3) use of NRC Form 591, and (4) improper disposal of licensed
material.

» Region I enforcement staff provided training to regional staff regarding the existence of Hidden
Text in documents and the resultant potential for release of sensitive information.

» Region II Enforcement Officer and an enforcement specialist from OE provided training on the
enforcement program included in the “Fundamentals of Inspection,” course conducted in the
region in March 2001.
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» Region II Enforcement Officer participated in the Regional Counsel counterpart meeting in
November 2001.

» Region III enforcement staff provided training to Region III inspection staff in October 2000, and
February 2001. The training incorporated lessons learned from audits and previous cases in
Region IIIL

» Region III enforcement staff provided an abbreviated “Fundamentals of Inspection,” course to
new regional inspectors on August 28, 2001.

» Region IV enforcement staff provided training for all Region IV Division of Nuclear Materials
Safety staff (all materials inspectors and managers) on minor violations, determining the
significance of violations, materials licensee enforcement trends, changes in base civil penalty
amounts and current enforcement issues.

» Region IV enforcement staff conducted the enforcement portion of the “Fundamentals of
Inspection,” course for all summer interns in the technical divisions (5 engineering associates)
and new inspectors.

J. Audits

OE staff lead specific topic focused audits of the Regional and program office enforcement programs
to identify inconsistent application of the Enforcement Policy and enforcement guidance.

Audit of Disputed Violations - 4/12/2001

OE performed an audit of the disputed violations received by the agency. The purpose was to
determine the number of disputes received, whether the disputes were handled appropriately and
whether the regions had processes for ensuring that disputes received were documented for lessons
learned. For the purpose of this audit, a disputed violation was defined as a documented denial
received from a licensee.

OE conducted a review of the licensee’s concerns and the region’s responses to all of the disputed
violations in the year 2000 in ADAMS and the Enforcement Action Tracking System (EATS) and a
cursory review of the disputed violations identified in 1999 in EATS. Through these reviews, OE
looked at timeliness, accuracy, whether or not the guidance in the Enforcement Manual was met, and
compared the actions taken with the guidance in the Enforcement Manual.

After reviewing the audit findings, OE found that the agency met the Quality Metric (less than 30
enforcement actions successfully disputed based on interpretation of the requirements, the facts of
the case, or application of the enforcement policy) set for 2001 in 1999 (8 cases) and 2000

(10 cases). However, only 11 of 69 cases in the past two years met the timeliness goals outlined in
the Enforcement Manual. Additional administrative findings identified inconsistencies in the
guidance provided in the Enforcement Manual and the methods used to track disputed violations.

The audit report included recommendations to address the specific administrative findings and a
recommendation to address the timeliness issue. The recommended approach would be to respond to

-10 -
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the licensee within 30 days to acknowledge the dispute and providé status and a tentative timetable
on a case-by-case basis for the resolution of the dispute.

Audit of Unsubstantiated Office of Investigations Reports - 5/17/2001

OE conducted an audit of unsubstantiated Office of Investigations (OI) reports reviewed by the OE
staff. The purpose was to determine whether the violations identified in unsubstantiated Ol reports
were dispositioned in accordance with the enforcement policy.

OE conducted a review of all Ol reports generated in the year 2000. Of the 108 unsubstantiated
reports reviewed, 16 reports described violations in the synopsis or in the report. These reports and
the documentation available through ADAMS for the licensees involved were reviewed to determine
if the violations were dispositioned in accordance with the Enforcement Policy. In all but one of the
16 reports, the violations were either dispositioned or still open. In the remaining case, since the
violation was minor, it was not dispositioned on the docket.

The audit finding above resulted in one recommendation with regard to dispositioning minor
violations identified in Ol reports. If a violation is identified in the OI report synopsis or the OI
report closure letter, the violation should be dispositioned on the docket to provide a public record of
the agency’s actions.

Audit of the Timeliness of Escalated Cases Handled under the Revised Reactor Oversight
Process - 8/2/2001

OE conducted an audit of the timeliness of escalated actions dispositioned under the revised reactor
oversight process (ROP). Timeliness was selected as a measure of process performance because it
directly impacts two of the NRC performance goals: (1) making NRC decisions more effective,
efficient, and realistic; and (2) increasing public confidence. Maximizing process efficiency is a
critical component in effective regulation when faced with the constraint of limited resources.
Timely and predictable decision making is also important in the agency's effort to increase public
confidence.

The results of the audit showed that there has been a substantive increase in the amount of time that it
takes to process an escalated assessment and enforcement case under the revised ROP. At the time
of the audit, the average process time for all open and closed cases was 98 days from the final
inspection exit to the issuance of the action, which is approximately twice the value recorded for all
closed cases in FY 2000.

The audit demonstrated that there are three critical phases of the assessment and enforcement
process. First, the time from when an issue is first identified by an inspection or revealed in an event
to the time that a SERP is held. This represents the time that it takes the NRC staff to provide an
initial risk characterization for an issue. This process is integral to the revised ROP and often
requires the involvement of centralized risk expertise in headquarters and the Regions as well as
increased coordination with licensees to obtain information needed for risk determination. Currently,
this phase of the process is not monitored by any management metric. Second, the conference
preparation time is the time required to develop a case from the SERP to a Regulatory Conference.
This phase has been the most time intensive for the cases handled to date. Licensee responsiveness
plays a role in the time delays associated with this area. Finally, the agency decision time measures
the time period from the regulatory conference to the issuance of the final determination letter. This
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portion of the process is similar to the traditional enforcement program and only becomes a major
impact on timeliness for cases requiring policy decisions.

Audit of Non-Escalated Materials Enforcement Actions - 8/22/2001

Based on information gathered from the regional audits addressed below, OE reviewed 100 percent
of non-escalated enforcement actions issued to materials licensees during the second and third
quarters of FY 2001. This included a review of violations included in inspection reports as well as
those documented on NRC Form 591, “Safety and Compliance Inspection.” The audit was
performed to ensure accuracy and consistency with the Enforcement Policy and the Enforcement
Manual. OE also tracked statistics on the number of inspections performed, the number of
inspections with no violations, the number of both cited and Non-Cited Violations, and how many
actions were dispositioned using Form 591. Statistics were also formulated for selected types of
materials licensees. OE did not identify any significant concerns or adverse trends. However, use of
Form 591s should continue to be encouraged to improve inspection efficiency.

Audit of Enforcement Actions in ADAMS - Ongoing

During the last quarter of FY 2001, OE began an audit of enforcement documents in the NRC’s
record management system, Agencywide Documents Access and Management System (ADAMS).
The purpose of the audit was to review the manner in which enforcement-related documents were
entered into ADAMS to ensure that these documents could be properly accessed and retrieved. The
preliminary results indicated that many documents were difficult to retrieve due to improper
document profiling.

Regional Audits

In addition to the headquarters lead audits, the regional enforcement staff also conducted audits of
the region’s enforcement program. During this fiscal year, the regions routinely reviewed non-
escalated reactor and materials enforcement actions to determine: (1) if enforcement issues were
adequately described in the inspection reports and if they were properly dispositioned in accordance
with the Enforcement Policy and applicable enforcement guidance; and (2) if violations were
properly documented and received the appropriate significance categorization either by SDP color or
severity level. The audits determined that, for the most part, non-escalated actions were properly
dispositioned in accordance with NRC guidance. Some issues that were identified included
insufficient documentation, failure to follow process procedures in soliciting OE review, and failure
to use standard language in enforcement correspondence.

During this fiscal year, Region I enforcement staff also performed a self-assessment regarding the
existence of Hidden Text in documents and the resultant potential for release of sensitive
information. Region II enforcement staff routinely participated in Division led peer reviews of
inspection reports to ensure inspection report clarity, compliance with Agency policies and
procedures (e.g., Manual Chapter 0610*), and whether inspection findings were adequately
supported by the report details. In addition to audits, Region IV’s enforcement staff participated in
nearly all inspection debriefings for reactor and materials inspections to assure that violations of
requirements were being properly dispositioned.

-12-
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3. Escalated Enforcement and Administrative Items

During fiscal year 2001, the agency issued 127 escalated enforcement items.

Note that an enforcement case or enforcement action
issued to a licensee may include more than one
individual enforcement item (e.g., a civil penalty and an
escalated NOV without a civil penalty).

Escalated NOVs are individual Severity Level I, II, or
III violations issued without a civil penalty and
individual violations associated with white, yellow, or
red SDP ROP findings.

Figure 3 on page 21 includes a numerical breakdown of
escalated enforcement items issued by each regional and
program office. Figure 4 on page 23 provides a
breakdown of escalated enforcement items based on the
type of licensee, non-licensee, or individual.

Enforcement Actions With OI Reports

Escalated Enforcement For FY 2001

[ EscaatedNovs [l Civil Penalties
[] oOrders B impositions

Figure 1

Of the 89 escalated NOVs, 33 (or 37%) had an OI report associated with them. Of the 20 proposed civil
penalties, 11 (or 55%) had an Ol report. Of the 13 enforcement orders, 11 (or 85%) had an OI report.

Timeliness of Enforcement Actions

The average time to issue escalated enforcement actions (excluding orders) is a performance measure

used by the NRC.

For actions that do not involve an investigation, the
measurement period begins on the date of the
inspection exit meeting. For actions that involve an
investigation, but no referral to the Department of
Justice (DOJ), the measurement period begins on the
date of issuance of the report of investigation. For
actions that involve an investigation and referral to
DOJ, the measurement period begins on the date DOJ
informs the NRC that the NRC may proceed with civil
action. For actions that involve discrimination and
Department of Labor (DOL) proceedings, the
measurement period begins when there is an
appropriate decision in the DOL process or sufficient
evidence from the NRC'’s processes to support actions.

The performance measure goal is 90 percent of the
cases completed, on average, within 90 days. During

Timeliness Trends
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Figure 2

fiscal year 2001, this standard was met, with enforcement actions issued in an average of 61.5 days.
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A. Escalated Notices of Violation (Without Civil Penallties)

During fiscal year 2001, the agency issued 89 escalated Notices of Violation (without civil
penalties). (This number reflects the number of enforcement items versus the number of enforcement
cases issued during the year.) Twelve of these items were issued to individuals and two were issued
to non-licensees. See Section 5 for more information on enforcement items issued to individuals and
other non-licensed persons (i.e., v